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Subject: Appeal of the Draft Regional Housing Needs Assessment Appeals 

Board Allocation for the City of Irvine AGENDA ITEM 1.2  
 
 
Honorable RHNA Appeal Board Members: 
 
On October 26, 2020, the City of Irvine (City) filed an appeal of its 6th Cycle Draft 
Regional Housing Needs Assessment (RHNA) allocation issued by the Southern 
California Association of Governments (SCAG) (Appeal) . The basis for the Appeal is 
detailed in the appeal letter submitted on October 26, 2020 (page 208). 
 
The City has reviewed the SCAG staff report for the January 15, 2021, RHNA Appeals 
Board hearing recommending denial of the Appeal. This letter identifies and explains 
several significant and prejudicial inaccuracies in the information presented by and 
relied upon by SCAG staff. Those inaccuracies form the basis of an unduly inflated 
RHNA allocation to the City. They are (i) based on hypothetical transit infrastructure that 
was developed by the Orange County Transit Authority (OCTA) not as a development 
project(s) but merely a “vision,” without the input from the City, and based on traffic 
analysis zone data that is less precise and less accurate than the data previously 
furnished by the City to SCAG staff, and (ii) based inaccurate building stock and 
development opportunity assumptions identified in the Appeal and the Planning Factors 
Survey. However, prior to addressing these two (ii) inaccuracies with the SCAG staff 
report, the City is informed and believes that a serious violation of procedural due 
process, as decided by the California Supreme Court, may be occurring during this 
appeal process. As elucidated by the state’s high court in Morongo Band of Mission 
Indians v. State Water Resources Control Board (2009) 45 Cal.4th 731: 
 

When, as here, an administrative agency conducts adjudicative proceedings, the 
constitutional guarantee of due process of law requires a fair tribunal. [citation] A fair 
tribunal is one in which the judge or other decision maker is free of bias for or 
against a party. [citations] Violation of this due process guarantee can be 
demonstrated not only by proof of actual bias, but also by showing a situation “in 
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which experience teaches that the probability of actual bias on the part of the judge 
or decision maker is too high to be constitutionally tolerable.” [citation] 
 

(Id., at p. 737.) Significantly, state law (applying both federal and state administrative 
procedures act provisions) requires that an employee or agent (such as a contract 
attorney) engaged in the performance of investigative or prosecuting functions for an 
agency’s staff in a case may not, in that or a factually related case, participate or advise 
in the decision, recommended decision, or agency review body (such as an 
administrative appeal board). (Id., at pp. 737-741. 
 
Here, it is the City’s understanding on information and belief that SCAG’s contract 
agency counsel not only engaged in the prosecuting functions relating to the RHNA 
process by advising SCAG staff, but is concurrently advising the RHNA appeals board 
during the administrative appeals. This appears to be in contradiction to California 
Supreme Court Precedent. 
 
With that background and full reservation of rights that procedural due process may be 
violated, the specific defects in the SCAG staff report are outlined below.  Importantly, 
none of this information or data is new; it was all provided in detail in the Appeal 
documentation filed on October 26, 2020. 
  

I. Appeal One (1a) – Unrealistic Transit Infrastructure Assumptions: Application of 
the adopted Final RHNA Methodology for the 6th Cycle RHNA (2021-2029) 
[Government Code section 65584.05 (b)(2)] – High Quality Transit Area (HQTA) 
location and population. 

 
a. SCAG Staff Report: On page 176 of the staff report, SCAG staff states 

“SCAG appreciates the City of Irvine’s input into SCAG’s HQTA definition 
which was provided through SCAG’s Technical Working Group (TWG) in 
October 2019. This input resulted in the removal of freeway-running transit 
corridors with no bus stops on the freeway alignment from consideration as 
high-quality transit corridors (HQTC). The modification to the definition 
explicitly retained the areas surrounding the station-stop areas as those are 
proximate to high-quality transit service consistent with the HQTC definition in 
CA Pub. Res. Code 21155(b) … Irvine’s appeal now argues that the three 
freeway running BRT station areas within its boundaries (Alton Parkway, 
Jeffrey Road, and Spectrum Center) should be excluded from the SCAG 
definition because they are not included in the Connect SoCal project list, 
because OCTA did not first consult with the City of Irvine before providing 
information regarding these transit service improvements to SCAG, and due 
to various land-use constraints in the 0.5 mile radius areas surrounding these 
stops.” 
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City of Irvine Response: The City submitted written and verbal public 
comments on the inclusion of the entire corridor of a hypothetical bus rapid 
transit (BRT) route along Interstate 5 at the October 7, 2019 RHNA 
Subcommittee meeting. Those comments explained that Orange County 
Transportation Authority (OCTA) had not identified station stops and that the 
entire corridor should be removed from consideration in calculating the HQTA 
portion of the RHNA methodology. Contrary to SCAG staff’s statements, this 
is not a new issue that the City is just now introducing. The City has stated on 
record and in conversations with SCAG staff repeatedly since October 2019 
that it is opposed to the use of hypothetical station stops along two 
hypothetical BRT routes (State Route 55 and Interstate 5) to be used in the 
calculation of the City’s RHNA allocation.    

 
b. SCAG Staff Report: On page 177, SCAG staff states “Both I-5 and SR-55 

BRT projects are included in RTP Project ID 21600008.” 
 

City of Irvine Comment: RTP Project ID 21600008 is the “OC Transit 
Vision”. The “OC Transit Vision” (Attachment A) is “a 20-year plan for 
enhancing and expanding public transit service in Orange County. The Vision 
identifies hypothetical near-term and long-term proposals that can make 
transit a more compelling travel option for Orange County residents and 
visitors.” According to the document, “The plan establishes a vision and goals 
and defines a framework for future transit investments.” The “OC Transit 
Vision” was completed in 2018 and while the Interstate 5 (I-5) and State 
Route 55 (SR-55) BRT routes are mentioned in the “OC Transit Vision”, they 
remain hypothetical ideas. Mention of the I-5 and SR-55 BRT routes are 
found in Chapter 5: Transit Opportunity Corridors. The two BRT routes are 
included as “candidates for capital investment” along with eight other 
corridors on arterial streets. Legally significant, moreover, the I-5 and SR-55 
BRTs are not listed as capital improvement projects in the adopted 
Connect SoCal (RTP/SCS) document. (Gov. Code, §§ 65584.05(e)(3) [each 
council of governments shall include the following factor to develop the 
methodology:  “[t]he distribution of household growth assumed for purposes 
of a comparable period of regional transportation plans and opportunities 
to maximize the use of public transportation and existing transportation 
infrastructure.” [emph. added]; see also, Gov. Code, §§ 65584.04, subds. (a) 
& (b)(1) [requirements for methodology].) 

 
As noted on page 5-11 of the “OC Transit Vision” document, the I-5 and SR-
55 BRT station stops have some of the lowest BRT stop scores among the 
routes considered by OCTA. Page 5-12 of the “OC Transit Vision” document 
states “Freeway BRT. Buses would operate in high-occupancy vehicle (HOV) 
or managed lanes on freeways. They could stop either at existing transit hubs 
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near freeways (assumed for this analysis), or at new stations in the freeway 
right-of-way.” OCTA’s study further notes that the “capital costs would vary 
substantially depending on Orange County’s ultimate definition of Freeway 
BRT, but a cost of approximately $11.5 million per mile was assumed based 
on a peer review.” It should be noted that these cost estimates were 
completed in 2018. The hypothetical I-5 BRT would require 19 miles of 
improvements by Caltrans (i.e., $218.5 million based on 2018 estimates) and 
the SR-55 route would require 8.9 miles of improvements to be completed by 
Caltrans (i.e., $102.35 million based on 2018 estimates). The SR-55 route 
would also require the funding and construction of an off-ramp at Alton 
Parkway (which does not exist) and the construction of a bridge over SR-55 
by the City of Santa Ana.  

 
RTP Project ID 21600008 for the “OC Transit Vision” identifies $57.7 million 
associated with the project. That amount (associated with a “20 year vision”) 
is less than 18 percent of the estimated cost of the two routes, and there is 
absolutely no plan in place to identify the additional $263.35 million estimated 
to be necessary (in 2018 dollars) for implementation of the projects.   
 
Further, and separate from cost increases over time, there is good reason to 
believe that the cost estimates are unrealistically low. For example, the OC 
Streetcar project, which many of the projects in the “OC Transit Vision” are 
associated with, and will tier-off from, is 4.15 miles long and original estimates 
put the cost at just under $300 million. Now, the OC Streetcar has a current 
cost of construction of $408 million, over $100 million more than the original 
visioning cost.  

 
As previously noted in the City’s written and verbal comments with SCAG 
staff, at the time of the adoption of the methodology, the City was unaware of 
both (i) OCTA’s plans for a hypothetical BRT on I-5 and (ii) the proposed 
station stops within Irvine that OCTA provided to SCAG staff. As for the SR-
55 BRT, the City had been contacted regarding the possibility of a line on the 
SR-55 but a future station stop and future off-ramp at Alton Parkway was not 
discussed with City staff. OCTA is a transportation agency; it is not 
responsible for land use policy in Orange County and its staff has stated that 
they do not intend to have influence over land use policy in Orange County. 
Yet SCAG staff has done precisely that with the information provided by 
OCTA staff – SCAG staff has used an (unrealistic) hypothetical developed by 
OCTA solely as a “visioning” document to directly influence residential land 
use policy for the City. Had OCTA been advised that its information would be 
used in that manner, its staff would have (or at least should have) conferred 
with the City to understand the impact that information that would have to the 
City’s General Plan and Zoning Ordinance. 
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The City maintains that the BRT assumptions for I-5 and SR-55 are 
speculative and unrealistic; there is little or no chance that those routes can 
be funded and constructed before 2045. Therefore, the three station stops 
(Alton Parkway, Jeffrey Road, and Spectrum Center) should be removed from 
the HQTA calculation for the RHNA allocation. 

 
c. SCAG Staff Report: On page 178, SCAG staff states “Irvine totals all of the 

TAZs which lie completely or partially with HQTA boundaries and indicates a 
total population of 43,719 which is slightly lower than the HQTA population of 
43,855 used by SCAG (note that Irvine’s appeal incorrectly states that this 
figure is 43,892.)” 

 
City of Irvine Response: The “43,892” population figure the City cites and is 
used in the Appeal is SCAG’s own data point and was taken directly from 
page 18 of SCAG’s “Final RHNA Methodology Data Appendix Population in 
2045 HQTA”. This is SCAG’s official document (dated 03/05/2020) posted by 
SCAG on the RHNA webpage. If this document includes inaccurate data, it 
should be corrected. (Attachment B) 

 
d. SCAG Staff Report: On page 178, SCAG staff states: “While the 

transportation analysis zone (TAZ) geography is more commonly used, 
SCAG’s forecast contains a higher degree of accuracy and is associated with 
local general plans down to the parcel level…Thus SCAG relies on forecasted 
population from Connect SoCal in Scenario Planning Zones (SPZs) to 
associate with HQTA boundaries using area-weighted interpolation. As SPZs 
are approximately 1/10th the size of TAZs, this is the most accurate method 
that could be devised to estimate future populations in bespoke areas across 
a large region using locally reviewed input data. The attached map of Irvine’s 
HQTA areas by population and overlays this information with the HQTAs in 
the City.” 

 
City of Irvine Response: The map included on page 309 of the agenda 
packet is incorrect and does not accurately reflect the population data 
provided to SCAG as part of Appeal. What SCAG has identified as “City Tier 
2 TAZ Boundary” are actually the traffic analysis zones identified by the 
Orange County Transportation Agency (OCTA) known as the OCTAM TAZ 
data. What SCAG staff fails to share with the RHNA Appeals Board is that the 
City of Irvine is one of a handful of jurisdictions in Orange County with their 
own traffic model and a highly sophisticated electronic database with parcel 
level data. This information has been provided to SCAG staff numerous times 
during the development of the Scenario Planning Model and was included 
with the City’s Appeal documentation submitted on October 26, 2020, (pages 
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230-233). The City has small scale demographic data that can be identified at 
the Irvine Transportation Analysis Model (ITAM) TAZ level. The ITAM TAZ 
data (which SCAG staff did not use) far more precise than the OCTAM TAZ 
data (which SCAG did use). There are 170 OCTAM TAZs in the City of Irvine 
and there are 726 ITAM TAZs in the City of Irvine. ITAM TAZs range in size 
from 0.01 – 2 acres, while the OCTAM TAZs, as noted by SCAG staff, are 
much larger ranging in size from 0.06 acres to 8.11 acres.  

 
In addition to being more precise, the ITAM TAZ data is based on better 
information.  The ITAM TAZ data accounts for the City’s General Plan, Zoning 
Ordinance, and Development Agreements, which allows accurate and 
realistic projections of current and future development within the ITAM TAZs. 
As shown in the attached maps (Attachment C), the population for the ITAM 
TAZs (not the City Tier 2 TAZs show on the map on page 309) have not been 
prorated. This results in a larger population data input being used to 
determine the City’s share of the RHNA associated with the 2045 HQTA 
Population. The City has contacted SCAG staff, specifically Mr. Kane 
numerous times via email and voicemail since early November 2020 to 
attempt to discuss issues such as this, but City staff never received a return 
phone call from Mr. Kane to have any further opportunity to discuss these 
issues. 

 
The City believes the population should be prorated, based on the information 
provided throughout the local input process and in the Appeal material to 
accurately reflect the realistic 2045 population within the one HQTA located at 
the Irvine Transportation Center. 

 
II. Appeal Two: Local planning factors. 

 
a. SCAG Staff Report: On page184, SCAG staff states “the City can and must 

consider other opportunities for development besides vacant land. This 
includes the availability of underutilized land, opportunities for infill 
development and increased residential densities, or alternative zoning and 
density.”  

 
City of Irvine Response: The City has not stated at any point in time that it is 
“built out,” or that it should be exempted from consideration of underutilized 
land, opportunities for infill development, and increased residential densities, 
or alternative zoning and density.  Rather, the City has stated – and states 
again here – that the viability of those options depends on critical 
considerations such as the age of the City’s building stock.  Thus, the City 
has stated that given the age of its residential and non-residential 
development, opportunities for the redevelopment of underutilized land and 
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for infill development are limited. As stated in the Appeal, of the more than 
114,000 units constructed or under construction in the City, over 59,000 are 
twenty years old or less, with over 37,000 units constructed since 2007. The 
majority of these residential development were approved using increased 
residential densities. The City has approved and constructed nearly 15,000 
medium to high density multi-family residential units in the Irvine Business 
Complex; most of which were on parcels that formerly held non-residential 
uses. Additionally, the City has over 109 million square feet of non-residential 
square footage, with over 65 million square feet constructed since 2000. 
While there is some opportunity for infill and rezoning of non-residential 
parcels, that opportunity is not nearly sufficient to accommodate each income 
level of the RHNA allocation proposed by SCAG staff. 

 
According to HCD’s Housing Element Sites Inventory Guidebook that was 
issued in June 2020, jurisdictions must identify adequate sites to 
accommodate the total RHNA allocation and the RHNA allocation for each 
income level. This is a new requirement impacting the 6th Cycle RHNA, which 
requires the City to identify adequate sites for each income level. As detailed 
at length in the Appeal, to comply with this new requirement while using the 
City’s 15 percent inclusionary housing program, the City will need to find 
adequate sites for over 127,000 units to simply meet the very low income 
allocation of more than 6,300 units. This is a reality that SCAG staff 
stubbornly refuses to acknowledge.  

 
Additionally, directives in HCD’s Housing Element Sites Inventory Guidebook 
mandate that jurisdictions both: 
 

 Demonstrate realistic capacity of sites; 

 Equitably distribute affordable units throughout the jurisdiction. They 
cannot be concentrated in one project or planning area. This will 
further hinder a jurisdiction’s ability to identify adequate non-vacant 
sites for rezoning or a residential overlay.  

 
These directives will make identifying adequate sites even more challenging 
in the 6th Cycle RHNA. 
 
The Housing Element Sites Inventory also requires that jurisdictions (such as 
the City) that must rely on non-vacant sites to accommodate 50 percent or 
more of its RHNA to provide findings and substantial evidence regarding the 
status of the existing land use on these non-vacant sites. This is a new 
component to Housing Element law. Thus, the City must procure information 
from the land owner that the existing use will be discontinued in the current 
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planning period to include that particular site in the City’s Housing Element. 
This documentation includes, but is not limited to: 
 

 The lease for the existing use expires early within the planning period; 

 The building is dilapidated, and the structure is likely to be removed, or 
a demolition permit has been issued for the existing uses; 

 There is a development agreement that exists to develop the site 
within the planning period; 

 The entity operating the existing use has agreed to move to another 
locality early enough within the planning period to allow residential 
development within the planning period; 

 The property owner provides a letter stating its intention to develop the 
property with residences during the planning period. 

  
All of these statements, included in HCD’s Housing Site Inventory Guidebook 
are in contradiction with the statement made by SCAG staff in the report that 
“the City can and must consider other opportunities for development besides 
vacant land” and “the City is not responsible for obtaining land or developing 
housing, it is only required to plan and zone for its determined housing need.” 
Contrary to statements by SCAG staff, the City will need to procure this 
substantial evidence of support to even consider including a site in the City’s 
Housing Element.  

 
b. SCAG Staff Report: On page 184 of the staff report, SCAG staff states “On 

June 10, 2020, HCD released extensive guidelines for housing element site 
inventories. A wide range of adequate sites area detailed including accessory 
dwelling units (ADUs) and junior accessory dwelling units (JADUs).” 

 
City of Irvine Response: SCAG staff continues notes that a jurisdiction can 
count ADUs and JADUs toward their RHNA allocation, but they fail to share 
(much less account for) HCD’s specific and significant limitations on ADU and 
JADU assumptions in the RHNA process.  HCD’s Housing Element Sites 
Inventory Guidebook mandates that the City “use the trends in ADU 
construction since January 2018 to estimate new production. This is a 
conservative option to only account for the effect of the new laws without local 
promotional efforts or incentives. Where no other data is available, assume 
an average increase of five times the previous planning period construction 
trends prior to 2018.” The City has approved on average a maximum of five 
ADUs or JADUs per year since 2018, which means the City can count 25 
ADUs or JADUs per year toward meeting the City’s total RHNA Allocation. 
This results in a total of 200 ADUs or JADUs that can be used in the City’s 
Housing Element Site Inventory toward meeting the City’s RHNA allocation. 
Additionally, a jurisdiction cannot require the homeowner to identify the ADU 
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or JADU be rented at an affordable rate and it cannot require a homeowner to 
provide that information at the time building permits for the ADU or JADU are 
issued.  

 
Conclusion: Since the 4th Cycle RHNA process, the City has been an active participant 
in the development process of numerous Regional Transportation Plan/Sustainable 
Community Strategy Documents and Regional Housing Needs Assessment. The City 
continues to be dedicated to building housing at both market rate and affordable levels. 
Outlined below is data associated with the 4th Cycle RHNA, the 5th Cycle RHNA, and 
the draft 6th Cycle RHNA.  
 
4th Cycle RHNA (2007) 

Jurisdiction Final RHNA Population RHNA Allocation as 
Percentage of Population 

City of Los Angeles 112,876 3,784,000 2.9% 

Unincorporated Los 
Angeles County 

57,176   

Unincorporated 
Riverside County 

56,368   

City of Irvine 35,660 198,634 17.9% 

 
 
5th Cycle RHNA (2012) 

Jurisdiction Final RHNA Population RHNA Allocation as 
Percentage of Population 

City of Los Angeles 82,002 3,800,000 2.2% 

Unincorporated 
Riverside County 

33,478   

Unincorporated Los 
Angeles County 

30,145   

City of Irvine 12,149 229,083 5.3% 

 
 
6th Cycle RHNA (2020)  

Jurisdiction Draft RHNA Population RHNA Allocation as 
Percentage of Population 

City of Los Angeles 455,577 4,040,000 11.2% 

Unincorporated Los 
Angeles County 

89,842 1,050,000 8.5% 

Unincorporated 
Riverside County 

40,768 394,200 10.3% 

City of Long Beach 26,440 475,013 5.5% 

City of Irvine  23,554 280,202 8.4% 
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Since 2007, the City has constructed 37,4891 residential units, of which 4,853 were 
affordable and many were designated for the very low income category. Another 690 
affordable units are either under construction or approved. This total remains the most 
affordable units constructed by any jurisdiction in Orange County. The City has a proven 
track record of doing its fair share.   
 
For the upcoming cycle, the RHNA process, and this Appeal, are supposed to identify 
what is “fair” housing allocation for the City. Because the materials relied upon by SCAG 
staff are based on unrealistic and inaccurate assumptions and data, manifestly unfair 
obligations have been foisted upon the City. For these reasons, the City respectfully 
requests that the Appeal be granted, the errors be corrected, and the City’s allocation 
be recalculated.  
 
Sincerely, 
 
 
 
Pete Carmichael 
Director of Community Development  
 
 
Attachments 

1: OC Transit Vision 
2: SCAG Final RHNA Methodology Data Appendix (Updated 3/5/2020) 
3: City of Irvine ITAM TAZ Maps and 2045 Population 

 
 
cc: City Council 

Marianna Marysheva, Interim City Manager 
Jeff Melching, City Attorney 
Timothy Gehrich, Deputy Director of Community Development Department 
Kerwin Lau, Manager of Planning Services 
Bill Ihrke, Rutan & Tucker, LLP 
 

                                                        

1 Department of Finance Housing Inventory System (HIS) data from January 1, 2007 through June 30, 2020 
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